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IN THE 


WLnittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1938 


No. 7128 


Norman T. Whitaker, Appellant, 
v. 

Macfadden Publications, Inc., Appellee . 


BRIEF IN BEHALF OF APPELLEE. 


STATEMENT. 

This is an appeal from an order of the District Court 
of the UnitecfBtates for the District of Columbia, in 
the above entitled case, quashing the service of process 
made upon Macfadden Publications, Inc., a corpora¬ 
tion incorporated under the laws of the State of New 
York. The case was heard in the District Court of the 
United States for the District of Columbia on Defen¬ 
dant’s Motion to Quash Service of Process, affidavits 
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in support llu*roof, Motion for Rehearing, oral testi¬ 
mony of Arthur Pendergast, and argument of counsel 
upon which the District Judge granted the Motion to 
Quash. 

The corporation publishes, in the City of New York, 
about twenty magazines and periodicals, included one 
published monthly called “True Detective Mysteries 
and Famous Detective Cases.*’ It has no other busi¬ 
ness. 

The action was brought by the plaintiff, Norman T. 
Whitaker, for an alleged libel and was based upon the 
publication and distribution of a certain story in tlie 
“True Detective Mysteries and Famous Detective 
Cases’* magazine issues from September, 193G, end¬ 
ing- with the month of Mav, 1937. 

Tin* return of the U. S. Marshal was as follows: 

“Served copy of the declaration, affidavit and 
this summons on the above-named Macfadden Pub¬ 
lications, Inc*, by serving Arthur Pendergast, 
agent for the said corporation, personally, 11/1/37 
—John B. Colpovs, IT. S. Marshal, by Thomas R. 
East, Deputy.*’ 

Counsel for the Macfadden Publications, Inc., ap¬ 
peared specially and moved the Court to quash and 
vacate the attempted service of process on the follow¬ 
ing grounds: 

(1) That the Macfadden Publications, Inc. was a 
foreign corporation and was not at the time of the fil¬ 
ing of the declaration, nor at the time of the alleged 
service of the writ, nor at the time of the alleged libel, 
“doing business” in the District of Columbia as con¬ 
templated by Section 373, Title 24, of the Code of the 
District of Co 1 uml)ia/lTro Y-'de r to give this Court juris¬ 
diction over foreign corporations. 
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(2) That the said Arthur Pendergast, upon whom 
service was attempted, was not an officer, agent, or em¬ 
ployee of the Macfadden Publications, Inc. for the 
purpose of doing or transacting business in tiie Dis¬ 


trict of Columbia as contemplated by Section 373, Title 


24 of the Code of the District of Columbia. 


(3) That any attempt to render a judgment in per¬ 
sonam against the Macfadden Publications, Inc., would 
be unconstitutional, and any judgment so rendered 
would be null and void because such judgment would 
be violative of the Fifth and Fourteenth Amendments 


of the Constitution of the United States. 


The record shows that the Macfadden Publications, 
Inc*., has not at any time done business in the District 
of Columbia, nor has it at any time had any place of 
business, telephone or office in the District of Columbia, 
although it had an employee, one Arthur Pendergast. 
in the District of Columbia, who, with the assistance of 
four other employees promoted and stimulated sales 
and interesf aTnong sales boys who purchased some of 
Macfadden Publications, Inc., magazines from the Dis¬ 
trict News Company in the District of Columbia, and 
resold them. None of these employees had been at any 
time an agent or officer of the Macfadden Publications, 
Inc., nor had anv of them been authorized at anv time 
to make contracts for Macfadden Publications, Inc., or 
accept service of summons or any other process for or 
against Macfadden Publications, Inc. The said employ¬ 
ees receive a stated compensation or salary from Mac¬ 
fadden Publications, Inc. and certain bonuses on sales 
which they had stimulated or promoted from Macfad¬ 
den Publications, Inc., which was paid by check from 
the office of the Company in New York City. These em¬ 
ployees did not stimulate or promote the sales of the 
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magazine, “True Detective Mysteries and Famous 
Detective Cases” nor solicit orders for advertising or 
subscription or collect any money for the corporation, 
nor sell any of the magazines published by the corpo¬ 
ration or make any contracts for it or in its name. 

The appellee published its magazines in the City of 
New York and sold and shipped them to the District 
News Company, a corporation in the District of Co¬ 
lumbia, and regularly billed said District News Com¬ 
pany an agreed price and collects from it for the period¬ 
ical so sold. The District News Company thereafter 
sells and distributes to retail news dealers and street 
vendors such periodicals at a stated price and collects 
therefor. And that the relation between Macfadden 
Publications, Inc. and the District News Company is 
strictlv that of vendor and vendee. 

Magazines, sales which the employees of Macfadden 
Publications, Inc., promoted and stimulated among 
sales boys and street vendors are purchased by said 
boys direct from the District News Company and the 
employees of the company do not sell any of the maga¬ 
zines. 

ARGUMENT. 

I. The Defendant by Its Attorneys Entered a Special 
Appearance and Not a General Appearance. 

The appellant’s first assignment of error is that the 
appellee by its attorneys entered a general appearance, 
in filing its Motion to Quash, which gave the District 
Court jurisdiction of the defendant and to hear the 
case on its merits. He cites in support of this, his 
memorandum filed in the lower court in opposition to 
the Motion to Quash and the authority cited therein. 
It is contended that the appearance entered by the ap- 
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police was a special appearance and the moving* papers 
were signed by the attorneys as “appearing specially 
for the purposes of this motion only.” This method 
of appearing specially to contest the jurisdiction of the 
court is the well recognized method of so doing and is 
supported by many decisions of the Supreme Court of 
the United States and this Honorable Court. Practi¬ 
cally all the cases that the writer has been able to find 
where this question was raised, the defendant had ap¬ 
peared specially for the purpose of attacking the juris¬ 
diction of the court. In the case of (latkerirrr Goldey v. 
FfTe Morning News, 156 U. S. 517, the Supreme Court 
said: ' Vv ^- 

“This was strictly a special appearance for this 
purpose only, and, whether the attempt to remove 
should be successful or unsuccessful, could not be 
treated as submitting the defendant to the juris¬ 
diction of the state court for any other purpose. 
Likewise, in the motion filed bv the defendant in 
the circuit court of the United States, immediately 
after the action had been removed into that court, 
for an order setting aside the summons and the 
service thereof, it was expressed that the defen¬ 
dant appeared by its attorney specially for the 
purpose of applying for this order. Irregularity 
in a proceeding by which jurisdiction is to be ob¬ 
tained is in no case waived by a special appear¬ 
ance of the defendant for the purpose of calling 
the attention of the court to such irregularity, (cit¬ 
ing cases.) 

“The necessary conclusion appears to this court 
to be that the defendant’s right to object to the 
insufficiency of the service of the summons was 
not waived by filing the petition for removal in the 
guarded form in which it was drawn up, and by 
obtaining a removal accordingly. And it is grati- 
fving to know that this conclusion is in accord with 


the general current of decision in the circuit courts 
of the United States, (citing cases)” 

i The above case was an action for libel brought in 
the State Court of New York against the Morning 
News of New Haven, Connecticut, and personal ser¬ 
vice of the summons was made in the City of New 
York upon the President of the corporation tempo¬ 
rarily there, but a citizen of Connecticut. The defen¬ 
dant appeared by its attorney specially for the purpose 
of removing the case from a State Court to the Fed¬ 
eral Court because of the diversity of citizenship. In 
the Circuit Court of the United States, the defendant 
appeared specially by its attorney for the purpose of 
applying for an order setting aside the summons and 
the service thereof, because it was a citizen of another 
State. 

In many cases in the Supreme Court of the United 
States where this question of jurisdiction arose, the 
question was raised by a motion to quash by a defen¬ 
dant appearing specially for that purpose. See Green 
v. Chicago . Burlington Quincy Railway Company , 
2Q5 U. S. 530. Philadelphia <& Reading Railway Com¬ 
pany v. McKibben , 243 U. S. 264.' International Har¬ 
vester Company v. Kentucky, 234 U. S. 579. 

In the case of Mitchell Mining Co. v. Emig , 35 Ap¬ 
peals I). C. 527, in this case a suit was filed against a 
foreign corporation in the District of Columbia, pray¬ 
ing for the appointment of a receiver of the property 
of, the defendant. The service was made by leaving a 
copy of the summons on the premises formerly occu¬ 
pied by the foreign corporation. A rule to show cause 
why a receiver should not be appointed was returned 
served in the same manner. Later the court entered 
an order appointing receivers and an order authorizing 
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the receivers to bring suit. Later the defendant ap¬ 
peared specially by motion to vacate return of service, 
the subpoena, rule to show cause, order and to dismiss 
the petition. The lower court denied the Motion to 
Quash. An appeal was taken to this court. In this 
court the appellees contended that the appellant’s mo¬ 
tion to vacate went beyond the requirements of same 
and involved the merits of the case and therefore had 
the effect of a general appearance. This court said: 

“We do not consider the motion in this case as 
amounting to such an appearance. Its sole ground 
was the invalidity of the return because the cor¬ 
poration was not doing any business in the Dis¬ 
trict, and had no office therefor at which process 
could be left, and the appearance was special for 
that purpose.” 

The decision of the lower court was reversed. 

See also: Chase Bag Company v. Munson Steamship 
Line, 54 Appeals D. C. 169; Neely v. Philadelphia In¬ 
quirer Company, 61 Appeals D. C. 334. It is therefore 
contended that appearance of the defendant by its at¬ 
torneys appearing especially for the purpose of filing 
a motion to quash, was a special appearance and did 
not give the lower court jurisdiction in the case. 

II. The Macfadden Publications, Inc. is Not “Doing 
Business” in the District of Columbia, Within the 
Meaning of Section 373, Title 24, of the Code of 
the District of Columbia. 

Title 24, Section 373 (formerly Section 1537) of the 
District of Columbia Code, provides as follows: 

“Service on Foreign Corporations.—In actions 
against foreign corporations doing business in the 
District all process may be served on the agent of 
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such corporation, or person conducting its busi¬ 
ness, ‘ * * and such service shall be effectual to 
bring the corporation before the court. * * * 
“When a foreign corporation shall transact busi¬ 
ness in the District without having any place of 
business or resident agent therein, service upon 
any officer or agent or employee of such corpora¬ 
tion in the District shall be effectual as to suits 
growing out of contracts entered into or to be per¬ 
formed, in whole or in part, in the District of 
Columbia or growing out of any tort committed in 
the said District.” 

This section of the District Code was construed by 
this court in New York Continental Jewell Filtration 
Company v. Karr . 31 Appeals, D. C., 459. That case 
was a special appeal to this court from an order of the 
Supreme Court of the District of Columbia overruling 
a motion of the defendant below, to vacate the Mar¬ 
shal's return of service of summons upon the defendant 
company. In the opinion, the Court stated the funda¬ 
mental rule for the construction of statutes of this 
character as follows: 

“Statutes providing a method for service of 
process for the purpose of bringing individuals or 
corporations into court must be strictly followed, 
and the court is powerless to declare a service of 
• process valid where there has not been a strict 
compliance with the requirements of the statute. 
In this case the statute prescribed the manner in 
which summons should be served in order to bring 
appellant into court. Xo other method will avail. 
Xo substitution can be made by the court that will 
give it jurisdiction. * * •” 

The question of the validity of service upon agents 
or employees of foreign corporations in the various 
states, and whether they were doing business has been 
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decided by the Supreme Court of the United States and 
this court in a number of leading- cases. In Green v. 
Chicago, Burlington and Quincy Railway Company, *205 
U. S. 530, a citizen of Pennsylvania brought an action in 
the Circuit Court for the Eastern District of Pennsyl¬ 
vania to recover damages for personal injuries. The 
return upon the writ showed a service “on Chicago, 
Burlington and Quincy Railway Company, a corpora¬ 
tion which is doing business in the Eastern District of 
Pennsylvania * * * by giving a true and attested copy 
to Harry E. Heller, agent of said corporation.” The 
defendant appeared specially for the purpose of dis¬ 
puting jurisdiction and the Circuit Court held service 
was insufficient because the defendant was not doing 
business within the District. In reviewing that deci¬ 
sion, the Supreme Court of the United States said: 


“But to obtain jurisdiction there must be ser¬ 
vice, and the service was upon the corporation in 
the Eastern District of Pennsylvania. Its validity 
depends upon whether the corporation was doing 
business in that district in such a manner and to 
such an extent as to warrant the inference that 
through its agents it was present there. 

The eastern point of the defendant’s line of rail¬ 
road was at Chicago, whence its tracks extended 
westward. The business for which it was incor¬ 
porated was the carriage of freight and passen¬ 
gers, and the construction, maintenance and opera¬ 
tion of a railroad for that purpose. As incidental 
and collateral to that business it was proper, and, 
according to the business methods generally pur¬ 
sued, probably essential, that freight and pas¬ 
senger traffic should be solicited in other parts of 
the country than those through which the defen¬ 
dant’s tracks ran. For the purpose of conducting 
this incidental business the defendant employed 
Mr. Heller, hired an office for him in Philadelphia, 
designated him as district freight and passenger 
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agent, and in many ways advertised to the public 
these facts. The business of the agent was to 
solicit and procure passengers and freight to be 
transported over the defendant's line. For con¬ 
ducting this business several clerks and various 
travelling passenger and freight agents were em¬ 
ployed, who reported to the agent and acted under 
his direction, lie sold no tickets and received no 


payments for transportation of freight. When a 
prospective passenger desired a ticket, and ap¬ 
plied to the agent for one, the agent took the appli¬ 
cant's money and procured from one of the rail¬ 
road's running west from Philadelphia a ticket for 
(Chicago and a prepaid order, which gave to the 
applicant, upon his arrival at Chicago, the right 
to receive from the Chicago, Burlington and 
Quincy Railroad a ticket over that road. Occasion¬ 
ally lie soid to railroad employes, who already had 
tickets over intermediate lines, orders for reduced 
rates over the defendant's lines. In some cases, 
for the convenience of shippers who had received 
bills of lading from the initial line for goods routed 
over the defendant's lines, he gave in exchange 


therefor bills of lading over the defendant's line. 


In these bills of lading it was recited that they 
should not be in force until the freight had been ae- 
tuallv received bv the defendant. 


The question here is whether service upon the 
agent was sufficient, and one element of its suffi- 
cieiiev is whether the facts show that the defendant 


corporation was doing business within the district. 
It is obvious that the defendant was doing there a 
considerable business of a certain kind, although 
there was no carriage of freight or passengers. 
“The business shown in this case was in sub¬ 


stance nothing more than that of solicitation. 
Without undertaking to formulate any general rule 
defining what transactions will constitute ‘doing 
business’ in the sense that liability to service is in¬ 
curred, we think that this is not enough to bring 
the defendant within the district so that process 
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can be served upon it. This view accords with sev¬ 
eral decisions in the lower Federal courts.*’ 

In Philadelphia Beading Railway Company v. Mc- 
Kibben, 243 U. S. 264, the Supreme Court said: 

“A foreign corporation is amenable to process 
to enforce a personal liability, in the absence of 
consent, only if it is doing business within the State 
in such manner and to such extent as to warrant 
the inference that it is present there. And even if 
it is doing business within the State the process 
will be valid only if served upon some authorized 
agent. St. Louis South western By. Co. v. Alexan¬ 
der , 227 U. S. 218, 226. Whether the corporation 
was doing business within the State and whether 
the person served was an authorized agent are 
questions vital to the jurisdiction of the court. * * 
The main question presented here is whether the 
plaintiff in error—defendant below—was doing- 
business in New York.” 

It appeared from the record in that case that no part 
of the Philadelphia & Reading Railway was situated 
within New York State. Like other railroads distant 
from New York, it sent its loaded freight cars, shipped 
by other persons, over the lines of connecting carriers. 
The Central Railroad of New Jersev was such a con- 
necting carrier, and had a ferry terminal in New York 
City. It issued customary coupon tickets over its own 
and connecting lines, including among others, the Phil¬ 
adelphia & Reading. In various places in the ferry ter¬ 
minal were signs bearing the names “Philadelphia & 
Reading,” “P. & R.” or “Reading.” In the New York 
telephone directory there were inserted the words: 
“Phila. & Reading Ry., ft. AY. 23rd St. Chelsea 6550.’* 
The Supreme Court found that the lower court had 
erred in the determination that the defendant was doing 
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business in the State of New York, and that the sale 
by a local carrier of through tickets did not involve a 
doing of business within the State by each of the con¬ 
necting carriers. 

“If it did, nearly every railroad company in the 
countrv would be ‘doing business* in everv State. 
Even hiring an office, the employment by a foreign 
railroad of a ‘district freight and passenger agent 
* * * to solicit and procure passengers and freight 
to be transported over the defendant's line,’ and 
having under his direction ‘several clerks and vari¬ 
ous traveling passenger and freight agents’ was 
held not to constitute ‘doing business within the 
State.’ Green v. Chicago, Burlington & Quincy By. 
Company. 205 U. S. 530.” 

The Supreme Court of the United States has never 
disturbed its ruling in Green v. C. B. & Q. B. Company. 
In International Harvester Co. v. Kent itchy. 234 U. S. 
579, the earlier decision was reaffirmed. In People's 
Tobacco Company v. American Tobacco Company, 246 
U. S. 79, both the Green case and the International Har¬ 
vester case were referred to by the Court, and the 
Court held that the American Tobacco Company, under 
the facts shown by the record, was not “doing busi¬ 
ness” in Louisiana. As we have seen, in the McKibbin 
Case the rule was again reaffirmed. 

In the People's Tobacco Company v. American To¬ 
bacco Company, supra, it appeared that the foreign 
corporation advertised its wares in the State of Louisi¬ 
ana and sent its agents there who without authority 
tc make sales, to collect money or extend credit solicited 
orders of the retail trade to be turned over to local 
jobbers to whom the foreign corporation sold its goods 
and who charged the retailers therefor. The Supreme 
Court held that the company was not doing business in 
the State of Louisiana under those facts. The Court 
said: 
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“As to the continued practice of advertising its 
wares in Louisiana, and sending its soliciting 
agents into that State, as above detailed, the agents 
having no authority beyond solicitation, we think 
the previous decisions of this Court have settled 
the law to be that such practices would not amount 
to that doing of business which subjects the corpo¬ 
ration to the local jurisdiction for the purpose of 
service of process upon it. Green v. Chicago. Bur¬ 
lington and Quincy Railway Com pang. 205 U. S. 
330; Philadelphia Railroad Company v. McKibben. 
243 U. S. 264. 


“The plaintiff in error relies upon International 
Harvester Com pang v. Kent nek g. 234 U. S. 570, but 
in that case the facts disclosed that there was not 


only a continuous course of business in the solici¬ 
tation of orders within the State, but there was also 
authority upon the part of such agents to receive 
payment in money, checks and drafts on behalf of 
the company, and to take notes payable and collect¬ 
ible at banks in Kentucky; these things, taken to¬ 
gether we held, amounted to doing business within 
the State of Kentucky in such manner as to make 
the Harvest Company amenable to process in the 
courts of the State.” 


In the case of Board man v. S. S. McClure Company. 
123 Fed.T6.4, it was held that a New York Publishing 
Corporation, whose only business within the state of 
Minnesota, where service was made, was to circulate its 
periodicals by mail, and to send its employees into the 
State for the purpose of soliciting advertising, was not 
doing business within the State. 

The Green and McKibbin cases were followed by this 
Court in Chase Bag Company v. Munson Steamship 
Line, et al. 54 App. D. C. 160. There, the Chase Bag 
Company, a Missouri corporation, contracted with the 
Munson Steamship Line, a New York corporation, for 
the transportation of a large quantity of freight from 


\ 


\ / 



{ 

* i 
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Mobile to Buenos Aires. It was alleged that the steam¬ 
ship line violated its contract and thereby damaged the 
Bag Company, and suit for the recovery of damages 
was brought against the steamship line in the Supreme 
Court of the District of Columbia. Service of summons 
was made upon the steamship line by delivering a copy 
thereof to one Ernest I. Ober, as the agent of the steam¬ 
ship line. 

It appeared that Ober conducted a general steamship 
and brokerage agency office in Washington, and repre¬ 
sented about 67 steamship lines, among them the ap¬ 
pellee ; that he received no salary or regular compensa¬ 
tion from the line, but that in the ordinary course of 
business, he sold what was called “prepaid orders,” in 
return for which the steamship line customarily deliv¬ 
ered to the passenger a ticket. Ober collected the full 
amount charged for the ticket, and received a commis¬ 
sion of 5 per cent thereon. In exceptional cases steam¬ 
ship tickets already signed were sent to him for deliv¬ 
ery. He had no authority to sign contracts or other¬ 
wise bind the steamship line. In its decision this Court 
said: 


“District Code, Sec. 1537, provides that in ac¬ 
tions against foreign corporations doing business 
in the District all process may be served on the 
agent of such corporation or person conducting its 
business there. But what constitutes ‘doing busi¬ 
ness’? That is the inquiry which must be answered 
in this case. Obviously , anything the agent of a 
corporation may do in the District would not be the 
*doing of business > therein by the corporation . A 
railroad company is often the agent of a consignor 
to deliver a shipment to a consignee in the District; 
but the delivery of it would not be the doing of 
business by the consignor, within the meaning of 
the Code. If it would be, service on the railroad 
company would be sufficient to bring the shipper 
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into court. The agent or person contemplated by 
the Code must be possessed of such authority as 
will justify the conclusion that his principal, by 
him, is in the District. If the authority does not 
do that, the court would be without right to pro¬ 
nounce a personal judgment against the defendant 
corporation, and if the court should render such 
a judgment it would be void, as offending against 
the due process clause of the Fourteenth Amend¬ 
ment to the Constitution.” (Italics ours) 

In this decision the Court distinguished the case of 
Wendell v. Holland-American Line , 40 App. D. C. 1. 
This Court said: 

“In that case the agent sold tickets for the 
steamship line, received the money for them, and 
completed on behalf of the line the contract of 
transportation, which became binding without rati¬ 
fication by the principal. The agent was authorized 
to contract in the name of the steamship line. Ober 
was not authorized to do so. Therein lies the dis¬ 
tinction.” 

This Court thereupon held that the Munson Steam¬ 
ship Line was not doing business in the District of 
Columbia, and that service upon Ober was not a valid 
service upon the company, and the order of the trial 
court quashing the service of summons was affirmed. 

In Cancelmo et al. v. Seaboard Air Line Railway, 56 
App. D. 0., 225, this Court, speaking through Mr. Chief 
Justice Martin, said: 

“No all-embracing rule has been laid down as to 
what constitutes the manner of doing business by 
a foreign corporation to subject it to process in a 
given jurisdiction. The business must be such in 
character and extent as to warrant the inference 
that it has subjected itself to the jurisdiction. St. 
Louis S. W. Ry. v. Alexander, 227 U. S. 21S, 33 S. 


16 


Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 77. Con¬ 
siderations of public policy tend strongly against 
the claim of the plaintiff in error and arc entitled 
to be considered in case of doubtful construction. 
A., T. & S. F. Rv. Co. v. Weeks, 254 513, 166 C. C. 
A. 71.” 

In the Cancelmo case, the plaintiff sued the Seaboard 
Airline Railway for damages alleged to have been in¬ 
curred in connection with a shipment from Palmetto, 
Florida, to Philadelphia. It appeared that the rail¬ 
road was a Virginia corporation and it maintained 
offices in Washington in connection with another rail¬ 
road, which office was in charge of its District Passen¬ 
ger Agent and other employees. The passenger Agent 
and employees were employed by the Seaboard Com¬ 
pany to solicit freight and passenger business of the 
lines of the Seaboard Company, located outside the 
District of Columbia. It was the function of the em¬ 
ployees of the Company to induce the diversion of busi¬ 
ness originating in Washington, D. C., and north there¬ 
of, to the lines of the Seaboard Company at Richmond. 
The Seaboard Company also had a General Counsel 
who maintained offices in the District of Columbia, 
whose duties were advisory and to represent it before 
the Interstate Commerce Commission. On the facts 
shown by the records in the case, this Court held that 
the Seaboard Company was not doing business in the 
District of Columbia within the purview of the Stat¬ 
ute. 

In the case of Neely v. Philadelphia Inquirer Com¬ 
pany , supra , in which case the newspaper company 
maintained an office in the District of Columbia, for 
which it paid rent, which office was occupied by two 
employees who acted as reporters in collecting news 
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and sending it to the home office of the company in 
Philadelphia for publication and the papers were sold 
in the District of Columbia. The agents were paid a 
salary which was sent to them from the home office in 
Philadelphia. In this case, the Court said: 

“For each case is to be considered and decided 
upon its own facts and circumstances, though in a 
general wav it mav be said that the business done 
must be of such character and extent as to war¬ 
rant the inference that the foreign corporation is 
present by its agent in the jurisdiction of the proc¬ 
ess, and has thereby subjected itself to the laws of 
that jurisdiction. So a foreign corporation may 
be doing business of a certain kind to a consider¬ 
able extent, actually and obviously, and yet not be 
subject to such a statute, if its activities go no 
further than solicitation, though somewhat elabo- 
ratelv organized and advertised. Green v. C., B. 
& Q.'R. R. Co., 205 U. S. 530.” 

This Court upheld the motion to quash the service. 

To the same effect is the case of Layne v. Tribune 
Co., 63 Appeals D. C., 213—(Certiorari denied), a libel 
action. In this case, this Court affirmed the action of 
the lower court in quashing the service of process up¬ 
on an employee of the foreign corporation. The court 
said: 


“If the employment of a Washington corre¬ 
spondent, the announcement of his address, and 
the payment of his office rent, subjects a nonresi¬ 
dent newspaper corporation to legal process in 
Washington for matter appearing in its paper at 
home, it would bring in nearly every important 
newspaper in the nation, and many foreign pub¬ 
lishing corporations, which in our opinion the 
present statute does not do. (citing cases) 
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“In the present case no contractual obligations 
were assumed, or reciprocal rights and duties es¬ 
tablished, that would make a foreign corporation 
amenable to the service of process in this Dis¬ 
trict.” 

The District Court of the United States for the Dis¬ 
trict of Columbia has had the question of service on 
foreign publishing companies before it in many cases, 
most of which they have held that the companies were 
not doing business in the District of Columbia and 
quashed the service, some of which are as follows: 

Anderson v. Observer Company. Law No. 59445. 

Herrick v. Oklahoma Publishing Co., Law No 
66026. 

Herrick v. Press Publishing Co., Law Xo. 66027. 

Baylis v. Press Publishing Co., Law Xo. 71056. 

Brewer v. New York Times, Law Xo. 71274. 

In the instant case, the record is clear as to the duties 
of the employees of the Maefadden Publications, Inc. 
in the District of Columbia. Their sole function was 
to stimulate and promote interest and sales among boy 
salesmen and street vendors. They did not make any 
sales themselves, collect anv monev or make any con- 
tracts for the corporation. The sales that they stimu¬ 
lated or promoted were made by the District News 
Company to the boy salesmen who in turn sold them 
to the public. They did not complete any sales or col¬ 
lect the proceeds therefrom for the corporation, and 
the corporation did not appear in these transactions in 
any way whatever. It therefore cannot be said that 
these employees were doing business for the corpora¬ 
tion or were even soliciting orders for it and collecting 
for them and forwarding the money to the principal. 
The Supreme Court in the Green case and other cases 
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has said that solicitation of business or orders is not 
such a “doing of business” within the terms of the 
statute. The only effect that the action of the em¬ 
ployer of this corporation had was to possibly increase 
the sales of the publications of the Macfadden Publi¬ 
cations, Inc. to the District News Company. The Com¬ 
pany incurred no contractual obligations to any person 
in the District of Columbia because of the activities of 
their employees. As this court said in the Chase Bag 
Company case , supra : 

“Obviously, anything the agent of a corporation 
may do in the District would not be the ‘doing of 
business’ therein by the corporation.” 

Legislation, which provides for the service of proc¬ 
ess upon foreign corporations, is based upon the fun¬ 
damental proposition that a corporation should not be 
permitted to do business in a community without being 
amenable to the service of process in that community, 
where the business done is of such a kind or character 
that contractual obligations are assumed and recipro¬ 
cal rights and duties established. 

This Court recognized the underlying reason for the 
statute in Toledo Computing Scale Company v. Miller , 
38 App. D. C. 237. There, it was pointed out that Sec¬ 
tion 1537 is in two paragraphs. The first paragraph 
relates to service upon foreign corporations “doing 
business in the District”. The second prescribes the 
method of service “when a foreign corporation shall 
transact business” here without having any place of 
business or resident agent in the District. 

Mr. Justice Robb, in the opinion said: 

“That Congress had some purpose in mind in 
the enactment of the paragraph must be assumed. 
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What was that purpose? As originally enacted 
the paragraph did not contain the word ‘em¬ 
ployee’. That was added by the Act of 1907 (34 
Stat. at L. 874, Chap. 445) and furnishes further 
evidence of the intent of Congress to circumvent 
efforts on the part of foreign corporations to evade 
local responsibility growing out of contracts en¬ 
tered into or to be in whole or in part performed 
here.” 

In another part of the opinion it is stated: 

“ * * * In other words, Congress intended that 
if a foreign corporation should transact business 
here, it should be subject, as to that business, to 
the jurisdiction of the local courts, and not re¬ 
quire the other parties to its contracts to go to 
Ohio or New Jersey for redress.” (Italics ours) 

The evil which the legislation sought to reach does 
not exist in this case. As a matter of fact, the reason¬ 
ing definitely supports the proposition that Macfadden 
Publications, Inc. should not be required to defend a 
suit of this character, in this jurisdiction. There is no 
question of contractual relationship between the par¬ 
ties. There is an alleged libel of the plaintiff by virtue 
of the publication in “True Detective Mysteries and 
Famous Detective Cases.” The domicile of the plain¬ 
tiff is not shown by the record, and there is no allega¬ 
tion that the alleged offense, or any part of it, was local 
to the District of Columbia, or that the employees had 
anything to do with the preparation or publication of 
the stories. 

As this Court said in N. Y. Continental Jewell Fil¬ 
tration Company v. Karr , supra : 

“Statutes providing a method for service of 
process for the purpose of bringing individuals or 
corporations into court must be strictly followed 

• * * yy 
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The interpretation sought by the appellant would 
attribute to Congress an intent to bring within the 
jurisdiction of the District courts torts which had no 
actual situs in the District. 

We have cited applicable and controlling cases of 
this Court and the Supreme Court of the United States 
on the proposition that the solicitation of business is 
not “doing business”. Here, the activity of the ap¬ 
pellee’s employees was even more restricted than if 
they had been engaged in the solicitation of business. 
The record is clear and unchallenged that the em¬ 
ployees of Macfadden Publications, Inc. were not au¬ 
thorized to solicit or accept either of the two tilings 
which a magazine has for sale, namely, subscriptions 
or advertisements. They had not the slightest vestige 
of authority to bind their employer upon any contract. 
There is no allegation that they ever attempted to 
do so. 

In passing upon the liability of foreign corporations 
to serve under statutes of this character the courts 
have always looked first to two considerations. What 
was the actual nature of the corporation’s business, 
and what was the extent of the authoritv of its agents. 
It is clear that in each of these respects the present case 
is well within the limits defined by this court in the 
Chase Bag Company and Cancelmo cases, and by the 
Supreme Court of the United States in Green v. C. B. 
& Co . By. Company, and Philadelphia and Reading 
Railway Company v. McKibbin. 

This Court in the Cancelmo case, said: 

“Considerations of public policy tend strongly 
against the claim of the plaintiff in error” (the 
appellant here) “and are entitled to be considered 
in a case of doubtful construction.” 56 App. D. C. 
225, 1. c. 22$. 
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The substance of appellant’s argument seems to be 
that because the appellee had five employees in the 
District of Columbia and that they were paid direct 
from the home office in New York, that the corpora¬ 
tion was doing business in the District of Columbia. 
This argument is contrary to decisions of this Court 
and the Supreme Court of the United States hereto¬ 
fore cited. If the argument is sound it leads to the 
inescapable conclusion that any publisher who has an 
employee in the District of Columbia without having 
an office telephone or collecting any money or orders 
for the employer would make the foreign corporation 
amenable to service here. None of these elements has 
any controlling influence on the question. Most of them 
have been present in all the cases where the service has 
been held invalid. If they are to have any weight, is 
only to the extent of determining the nature and extent 
of the corporation’s business in the District of Colum¬ 
bia and the nature and extent of the authority of the 
corporation’s employees in the District of Columbia. 
So far as these considerations appear in the present 
case, they disclose nothing beyond the simple fact that 
Macfadden Publications, Inc., employed five men in the 
District of Columbia for the purpose of stimulating 
and promoting the interests and sales of persons who 
sold to the public, which activity would not constitute 
“doing business” in the District of Columbia as con¬ 
templated by the Code and decisions of this Court. 

The only case that we have been able to find, de¬ 
cided by this Court in which service on a foreign news¬ 
paper or publishing company was upheld, is the case 
of Ricketts v. Sun Printing and Publishing Company 
Association, 27 App. D. C. 222. The facts in that case 
can be clearly distinguished from the facts in the in- 
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stant case and the other cases in which this court 
affirmed the quashing of the service of process. In the 
Ricketts case, the defendant newspaper publishing 
company, maintained an office in the District of Colum¬ 
bia in charge of a manager and many employees and 
was engaged in carrying on the business of a press as¬ 
sociation and gathering news, and it sold its general 
news reports obtained in this District to other publish¬ 
ers of newspapers throughout the country for an 
agreed consideration and the proceeds were used for 
the benefit of the corporation. It will be noted in that 
case that in addition to having employees in the Dis¬ 
trict of Columbia, these employees were engaged in 
selling the property of the corporation, collecting 
therefor, and accounting for the proceeds to the cor¬ 
poration ; whereas, in the instant case the employees of 
Macfadden Publications, Inc., were merely promot¬ 
ing and stimulating the sale by others of its publica¬ 
tion and did not sell any of the publications or collect 
therefor for the Macfadden Publications, Inc. 

III. The Cases Cited in the Appellant’s Brief Do Not 
Support the Proposition that Macfadden Publica¬ 
tions, Inc. Was “Doing Business” in the District 
of Columbia. 

The appellant in his brief, has shown the historical 
development of the question of “doing business” and 
the history of the judicial decisions on the question 
and has cited cases in support thereof, most of which 
have been decided adversely to his contention, as here¬ 
tofore shown, or can be distinguished from the facts 
in the instant case. He cites the case of International 
Harvester Company v. Kentucky, 234 U. S. 579. In 
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that case, the company had designated Louisville, 
Kentucky as its principal place of business and lias 
appointed an agent upon whom process might be served 
in accordance with the Kentucky statutes, which 
agenc-v had been revoked at the time of the service of 
process. The Company sent agents into the State, who 
solicited orders which were sent to another State, and 
thereafter the Company delivered machines in Ken¬ 
tucky in accordance with these orders. The agents also 
received payment in money, checks, drafts and notes 
on behalf of the Harvester Company. The Court said: 

‘‘Here was a continuous course of business in 
the solicitation of orders which were sent to an- 
, other State and in response to which the machines 
of the Harvester Company were delivered within 
the State of Kentuekv. This was a course of busi- 
ness, not a single transaction. The agents not only 
solicited such orders in Kentucky, but right there 
received payment in money, checks or drafts. They 
might take notes of the customers which notes 
were made payable, and doubtless were collected 
at any bank in Kentucky. This course of conduct 
of authorized agents within the State, in our judg¬ 
ment constituted doing business there in such wise 
that the Harvester Company might be fairly said 
to have been there, doing business and amenable 
to the process of the courts of the State.” (This 
case was distinguished by the Supreme Court in a 
later case of Peoples Tobacco Company v. Amer¬ 
ican Tobacco Company, supra. And the facts are 
not at all analogous to the facts in the instant 
case.) 


In Knapp v. Bullock Tractor Company, 242 Fed. 543, 
an Illinois Corporation was selling farm tractors in 
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California through resident sales agents who were re¬ 
quired to solicit and procure orders in an exclusive 
given territory. They received and delivered to the 
purchaser all machines sold and were under obliga¬ 
tion by the contract of purchase to furnish the buyer 
of such machines spare parts and service free of charge 
for a period of one year after sale. 

In St. Louis Southwestern Railway Company of 
Texas v. Alexandria , 227 U. S. 218. In this case the 
Railroad Company maintained offices in the State and 
its agents there attended to claims presented for settle¬ 
ment and carried on other business within the State 
which was held to be doing business in that State and 
amenable to process. 

In Lauricella v. Evening News Publishing Company . 
15 F. Supp. 671, this case, a foreign corporation pub¬ 
lishing a newspaper had advertising salesmen and staff 
within the State of New York to solicit orders for dis¬ 
play advertising, subject to approval of manager of 
home office, at which all bills were handled and the 
salesmen could neither employ, discharge or fix com¬ 
pensation of his staff. It was held that this foreign 
corporation was not doing business within the State 
of New York so as to authorize service of summons 
upon its employee. 

Iloffman v. Washingtou-Virginia Railway Company. 
44 Apps. D. C. 41S, is not applicable to the facts shown 
in the instant case. In that case the trial court had 
evidence submitted by the parties and found that the 
defendants each maintained a place of business in the 
District of Columbia, and was doing business in the 
District of Columbia. The findings of fact were not 
challenged in the Court of Appeals. This Court said: 
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“The question to be determined is whether the 
Supreme Court of the District had jurisdiction of 
an action brought by a resident of Virginia against 
a Virginia corporation having a place of doing 
business in this District through its regularly ap¬ 
pointed agents, upon whom the summons is served 
for a transitory cause of action arising outside 
the District. ” 

It is obvious that the question considered by the 
Court was not the one presented in this case and con¬ 
ceded the verv things which are here contested and 
that the facts are not similar. 

The analysis of the cases cited by the appellant dem¬ 
onstrate the complete absence of any authority for the 
contention that Macfadden Publications, Inc., was do¬ 
ing business in the District of Columbia. 

In the Chase Bag Company v. Munson Steamship 
Line , supra, this Court said: 

“The agent or person contemplated by the code, 
must be possessed of such authority as will justify 
the conclusion that his principal, by him, is in the 
District.” 

Tf the authority does not do that, the Court would be 
without right to pronounce a personal judgment 
against the defendant corporation. 

It is clear from the record in this case and the deci¬ 
sions of the Supreme Court of the United States and 
this Court, that the employee upon whom the Marshal 
made the service, neither possessed nor exercised the 
authority which the Courts found requisite to bring a 
foreign corporation within the jurisdiction of the 
courts of the District. 
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IV. A Judgment In Personam Against the Macfadden 
Publications, Inc., Would be Unconstitutional, and 
Any Judgment so Rendered Would be Null and 
Void, Because Such Process Would be Violative 
of the Due Process Guarantees of the Constitu¬ 
tion of the United States. 

The importance of this question in construing Sec¬ 
tion 373, Title 24, of the Code, is recognized by this 
Court in the Chase Bag case, 54 App. D. C., page 173, 
in commenting upon the decision of the Supreme Court 
of the United States, in Davis v. Farmers Cooperative 
Company, 262 U. S. 312, 67 L. Ed. 996. This court said: 

“It is true that the court put its decision upon 
the footing that the statute was void, because it 
imposed an unreasonable burden upon interstate 
commerce, but said that it had no occasion to de¬ 
cide whether it also violated the due process clause. 
Of course, if Congress had passed a statute simi¬ 
lar to the Minnesota enactment, it would not be 
condemned upon the score that it was an undue 
burden upon interstate commerce, because Con¬ 
gress has the right to burden such commerce, but 
it would be open to the inquiry as to whether it 
did not violate the due process clause. If the cor¬ 
poration was not present in the state by its solicit¬ 
ing agent, then service upon him would not be ser¬ 
vice upon it, and the court would be without juris¬ 
diction to render a personal judgment against the 
corporation since it had never been properly 
brought before the court and subjected to its juris¬ 
diction.” 

In the same case the Court also said: 

“District Code, Section 1537, provides that in 
actions against foreign corporations doing busi¬ 
ness in the District all process may be served on 
the agent of such corporation or person conducting 
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its business there. But what constitutes ‘doing 
business’? That is the inquiry which must be an¬ 
swered in this case. * * * The agent or person 
contemplated by the Code must be possessed of 
such authority as will justify the conclusion that 
his principal, by him, is in the District. If the 
authority does not do that, the court would be with¬ 
out right to pronounce a personal judgment 
against the defendant corporation, and if the court 
should render such a judgment it would be void, as 
offending against the due process clause of the 
Fourteenth Amendment to the Constitution.” 

CONCLUSION. 

Upon the authorities cited, it is respectfully sub¬ 
mitted that: 

(1) Maefadden Publications, Inc. was not at the 
time of the serving of the alleged summons upon it 
nor at any other time “doing business” in the District 
of Columbia as contemplated by the District Code. 

(2) Arthur Pendergast, upon whom the attempted 
service was made, was not an officer, agent or em¬ 
ployee of Maefadden Publications, Inc. for the purpose 
of doing or transacting business in the District of Co¬ 
lumbia, as contemplated by the Code. 

(3) Under the controlling decisions any attempt to 
render a judgment in personam against Maefadden 
Publications, Inc. would be unconstitutional and anv 
judgment so rendered would be null and void, and in 
violation of the due process guarantees of the Consti¬ 
tution of the United States. 


29 


The order of the trial court quashing the service of 
process made upon Macfadden Publications, Inc. in 
this case should be affirmed. 

Respectfully submitted, 

Harvey L. Rabbitt, 

Counsel for Appellee. 

Wesley F. Pape, 

Buckley & Buckley, 

Of counsel. 


